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'The Pertect Storm
Challenges Before Us

e Political * Regulatory

e Legislative e Marketplace

Emerging Alliances Targeting Us
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Activist End Game:
CONTROL OVER AGRICULTURE

Federally Enforceable Permuts

Why?
PERMITS = POWER= PROMOTION
PERMITS = CONTROL = $$$S8S
-Without a permit: 1 way to violate Clean Water Act
-With permit: 1000’s of ways to violate Clean Water Act
-Permits Allow:
* EPA’s Nationalization of Livestock Industry
* EPA’s Regulation of Veterinary Tools
* EPA’s Regulation of Feed Additives and other substances
* EPA’s Regulation of Crop Science

How?
- Redefining what 1s Water
- Redefining what 1s an Agronomic practice
e Targeting ALL nutrients, not just manure
e Targeting all chemical constituents, not just nutrients
Who

EPA Staff Activists



EPA & A

e Goal - All water 1s fishable and swimmable
* Designated Uses -- every water gets a use

e Metric - criteria to measure water quality

* Narrative or Numeric
 NPDES permits - eliminate pollutants
e TMDL - Crank down on permuits

e States - 1implementation




Chesapeake

Finalized December 29, 2010

v Sets Hundreds of mini TMDL:s
v Allocated nutrient loads throughout bay.

» A water 1s “impaired”

» Set a maximum “load” of a pollutant

» Apportion the load among sources

» Reduce permit levels from point sources

» Reduce loads from agriculture and other NPS

» Return the water to its designated use
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Should You Trust EPA?
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Waters of the United States

Background
CWA authority limited to “Navigable Waters”
Major Issue for Enviros / Duck Hunters / EPA

3 Major Supreme Court Decisions

* 1985 — Can regulate wetlands that aren’t navigable

* 2001 & 2006 — Must have “substantial nexus”

Activist / EPA Response

* Legislation to remove “Navigable” from Clean Water Act

* Guidance document to set policy (400,000 comments oppose)
* April 2012: Introduced Proposed Rule

Vastly Expand EPA jurisdiction ...
Control over water & Land Use %%




Waters of the United States

Proposed Rule

Connectivity Study (aka Their Science)
Still in draft form

WOTUS (370 Pages): April 21, 2014
Comments Due: Juhy-20,2014— =) October 20, 2014

Ag Exemptions: April 21, 2014
Comments Due: June 5, 2014 =) July 7, 2014




Waters of the United States

Their Science Isn't Complete

“DRAFT DO NOT CITE OR QUOTE.”

“THIS DOCUMENT IS A PRELIMINARY DRAFT. It has not been
formally released by the U.S. Environmental Protection Agency and
should not be construed to represent Agency policy. It is being
circulated for comment on its technical accuracy and policy
implications.”

“This document is distributed solely for the purpose of predissemination
peer review under applicable information quality guidelines. It has not
been formally disseminated by EPA. It does not represent and should
not be construed to represent any Agency determination or policy.
Mention of trade names or commercial products does not constitute
endorsement or recommendation for use.”




Waters of the United States

o Secretary Tom Vilsack Is Ag’'s Best Advocate.

— Sec. Vilsack, and his senior staff at EPA have
strongly and consistently advocated for
Agriculture to be exempted from the rule.

* Terrible Potential Impacts of WOTUS are
Unintended (at least among w/ Senior Leadership)

« USDA Leadership Continues to Work Extremely
Hard To Correct The Situation and Engage EPA.




Waters of the United States

Aqg Exemptions
“The Devils In the Details”

56 Specific Practices Exempted Under CWA Sec 404
— Limited to Wetland Permits, not CWA Generally

June 18, 2014 Letter to House Ag Committee
“Withdraw Ag Exemptions”

Document is guidance, not rule. Must be more formal.

Covers normal farming activities. Their legality should not
rest on EPA’s discretion and political desires/whims

Exposes farmers & ranchers to lawsuit

Turns NRCS Staff into EPA Enforcement Staff
Will destroy long historic relationship with USDA.
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Waters of the United States

What Is Covered

Navigable waters

Interstate waters (any body of water that crosses a state
line)

Territorial Seas

Impoundments of water in #’s 1-3

All TRIBUTARIES of #1-4

All waters, INCLUDING WETLANDS, adjacent to # 1-5

Case by case, OTHER WATERS, that EPA determines
have a significant nexus;




Waters of the United States

* Tributary: Has a bed, bank and ordinary high water mark

— A tributary can be natural, man-altered, or man-made and includes
rivers, streams, lakes, impoundments, canals, and ditches (unless
excluded).
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maintained by Sanitation District
No. 1 of Northern Kentucky

Open water

Perennial stream
Intermittent or

Major road

Minor road

_E
OF

'S 1102095 60 opess

National Hydrography

Dataset high-resolution
surface waters

|| Openwater

" Perennial stream

Intermittent stream

Major road

Minor road

PRODUCERS
COUNCIL




d Streams

F,M
=
e

assifi

Cl




QW

Drainage features in Western Corn Belt farmland through which a CWA impaired named “creek” runs.

Source: Google Maps and US EPA Impaired Waters Lists

Blue dotted line depicts the impaired water.
Yellow solid lines depict the apparent drainage features visible at maximum magnification




Waters of the United States

e Adjacent: Bordering, contiguous, or neighboring waters

separated from other WOTUS by dikes, or barriers are adjacent
waters.

* Neighboring: Waters located within a riparian area or
floodplain or waters with a shallow subsurface connection or
confined surface hydrologic connection

* Floodplain: “an area bordering inland or coastal waters that
was formed by sediment deposition from such water under
present climatic conditions and is inundated during periods of
moderate to high water flows.”




Waters of the United States

IOWA FLOOD MAPS
MAP OPTIONS.
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Questions ?

Michael C. Formica

National Pork Producers Council

Chief Environmental Counsel
202-680-3820
[formicam@mnppc.org

twitter: @MichaelCFormica
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